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BIGHORN-DESERT VIEW WATER AGENCY 
Our Mission - “To provide a high quality supply of water and reliable service to all 

customers at a fair and reasonable rate.” 
Planning/Legislative/Engineering Grant & Security Standing Committee 

Special Meeting Agenda 
Committee Members: Vice President Corl-Lorono & Secretary Burkhart 

 
BOARD MEETING OFFICE                                                                                               July 16, 2019                        
1720 N. CHEROKEE TR.                                                                                                   Time – 9:15 A.M.  
LANDERS, CALIFORNIA 92285 
 
1. CALL TO ORDER 
 
2. PLEDGE OF ALLEGIANCE  
 
3. ROLL CALL 
 
4. APPROVAL OF AGENDA 
 
Discussion and Action Items - The Board of Directors and Staff will discuss the following items, 
and the Board will consider taking action, if so inclined. The Public is invited to comment on any 
item on the agenda during discussion of that item. When giving your public comment, please 
have your information prepared. If you wish to be identified for the record then please state 
your name.  Due to time constraints, each member of the public will be allotted three minutes 
to provide their public comment. 
 
5. Conference Call with Mojave Water Agency’s Legal/Legislative and Public Information 

Committee  
Committee to participate via teleconference for an update by the State Advocate of Issues 
at the State Level, as well as an update by the Federal Advocate of Issues at the Federal 
Level.  
 

6. CA Water Systems Alliance Update 
 
7. Emergency Supply Agreement with Hi-Desert Water District (Draft) 

 
8. Prop. 1 / Round 1 Grant Application Update 

 
9. Opinion from Fifth Appellate District Regarding Inzana v. Turlock Concerning Public/Utility 

Easements 
 
10. Consent Items – The following items are expected to be routine and non-controversial and 

will be acted on by the Board at one time without discussion, unless a member of the Public 
or member of the Board requests that the item be held for discussion or further action. 
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a. Regular PLEGS Committee Meeting Minutes, April 16, 2019 

 
Recommended Action: 
Approve as presented (Item a):  
 
11. Public Comment Period 
Any person may address the Board on any matter within the Agency’s jurisdiction on items not 
appearing on this agenda. When giving your public comment, please have your information 
prepared. If you wish to be identified for the record then please state your name.  Due to time 
constraints, each member of the public will be allotted three minutes to provide their public 
comment.  State Law prohibits the Board of Directors from discussing or taking action on items 
not included on the agenda. 
 
12. Verbal Reports - Including Reports on Courses/Conferences/Meetings. 

1. Committee Members’ Comments/Reports  
2. General Manager’s Report  

 
13. Adjournment 
In accordance with the requirements of California Government Code Section 54954.2, this 
agenda has been posted in the main lobby of the Bighorn-Desert View Water Agency, 622 S. 
Jemez Trail, Yucca Valley, CA not less than 72 hours if prior to a Regular meeting, date and time 
above; or in accordance with California Government Code Section 54956 this agenda has been 
posted not less than 24 hours if prior to a Special meeting, date and time above.  
 
As a general rule, agenda reports or other written documentation have been prepared or 
organized with respect to each item of business listed on the agenda. 
 
Copies of these materials and other disclosable public records in connection with an open 
session agenda item, are also on file with and available for inspection at the Office of the 
Agency Secretary, 622 S. Jemez Trail, Yucca Valley, California, during regular business hours, 
8:00 A.M. to 4:30 P.M., Monday through Friday.  If such writings are distributed to members of 
the Board of Directors on the day of a Board meeting, the writings will be available at the 
entrance to the Board of Directors meeting room at the Bighorn-Desert View Water Agency.  
 
Internet: Once uploaded, agenda materials can also be viewed at www.bdvwa.org 
 
Public Comments: You may wish to submit your comments in writing to assure that you are 
able to express yourself adequately. Per Government Code Section 54954.2, any person with a 
disability who requires a modification or accommodation, including auxiliary aids or services, in 
order to participate in the meeting, should contact the Board's Secretary at 760-364-2315 
during Agency business hours. 

http://www.bdvwa.org/


Item # 5 



Posted: July 11, 2019 
 
 

LEGAL, LEGISLATIVE, AND 
PUBLIC INFORMATION 
COMMITTEE MEETING 

 
AGENDA 

 
 

 

Mojave Water Agency              Teleconference Line 760-946-7044 
Board Room 
13846 Conference Center Drive     July 16, 2019 
Apple Valley CA  92307 9:30 a.m. 
 

NO ACTION WILL BE TAKEN – STUDY SESSION ONLY 
 

1. Approve Agenda 
 
2. Approve Meeting Summary from the Legal, Legislative, and Public Information 

Committee Meeting of May 21, 2019 
 
3. Update by State Advocate of Issues at the State Level (teleconference) 

 
4. Update by Federal Advocate of Issues at the Federal Level (teleconference) 

 
5. Public Information Update  

 
6. General Manager’s Report 
 
7. Public Participation 
 

     8. Comments/Discussion Items for Next or Future Agendas 
 

    9. Adjournment 
 

Pursuant to Government Code Section 54954.2(a), any request for a disability-related 
modification or accommodation, including auxiliary aids or services, that is sought in order to 

participate in the above-agendized public meeting, should be directed to the Agency’s General 
Manager’s office at (760) 946-7002 at least 24 hours prior to said meeting. 

 
Committee meetings are now available on conference line 760-946-7044. 

 
 

NOTE: Be sure to visit our Facebook page at:                                         
http://www.facebook.com/mojavewater 

 

   

  

 



 

 

LEGAL, LEGISLATIVE, AND 
                                    PUBLIC INFORMATION 

      COMMITTEE MEETING 
 

APPROVED MEETING SUMMARY 
May 21, 2019 

 
CALL TO ORDER:  

 Chairperson Richard Hall called the meeting to order at 9:30 a.m.  

 ATTENDANCE: 

 Committee – Chairperson Richard Hall, Director Thurston “Smitty” Smith and Director 
Jeanette Hayhurst 

 Staff – General Manager Tom McCarthy, Director of Community Outreach and Cultural 
Relations Yvonne Hester and Administrative Assistant Arlynn Caasi  

 Consultants – State Advocates Ed Manning and Carolyn Jensen, KP Public Affairs; and 
Federal Advocates Letitia White, Jean Denton, Shavenor Winters and Drew Tatum, 
Innovative Federal Strategies LLC joined by teleconference  

 Others – Five guests were in the audience and two via teleconference 
 
 

1. Approve Agenda  

The Committee agreed upon the agenda as presented.  

2. Approve Meeting Summary from the Legal, Legislative, and Public Information 
Committee Meeting of April 16, 2019 

The Committee agreed upon the meeting summary as presented.  

3. Update by State Advocate of Issues at the State Level  

Ed Manning and Carolyn Jensen provided legislative updates on Safe and Affordable 
Drinking Water issues and priority bills.   

Discussion ensued.  

4. Update by Federal Advocate of Issues at the Federal Level  

Leticia White and Drew Tatum provided updates on legislative issues and appropriations 
bills. Mr. Tatum stated they have connected with Eric Chapman with the State Water 
Contractors to coordinate the Water Contractors’ response to the Federal Government on 
the Oroville Dam issue. 

Discussion ensued. 

5. Public Information Update  

Yvonne Hester provided a PowerPoint presentation with updates on public education, 
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advocacy, the Inland Empire Survey and upcoming events.   

6. General Manager’s Report 

 Mr. McCarthy elaborated on getting Innovative Federal Strategies involved to work with 
other federal advocates to investigate potential funding opportunities for the State Project 
as well as support for Oroville funding. 

7. Public Participation  

 None.  

   8.  Comments/Discussion Items for Next or Future Agendas  

None. 

 9. Adjournment 

Chairperson Hall adjourned the meeting at 10:21 a.m. 

 
 

Submitted by: _______________________ 
Arlynn Caasi 
Administrative Assistant 

 
 Attachments on-file: 
 

Item No. 5 - Public Information Report – PowerPoint 
       - Handout, DWR Modernizing Delta Conveyance Infrastructure Q&A   

 Sign-in sheet 
 
 



621 Capitol Mall, Suite 1900, Sacramento, CA 95814  M: 916-448-2162   F: 916-448-4923   www.ka-pow.com 

TO:  Legal, Legislative and Public Information Committee  
FROM: Ed Manning and Carolyn Jensen 
RE:   KP Public Affairs Agenda 
DATE: July 10, 2019 

1. Legislative Calendar

 July 12th – August 12th:  Summer Recess

2. Legislative Update

 Safe and Affordable Drinking Water Funding Package Approved:

o AB 74 (Ting) Budget Bill - allocates $100M from the Greenhouse Gas Reduction 
Fund and $30M from the General Fund for the current year for safe drinking water 
solutions.
 Status:  Signed by the Governor

o SB 200 (Monning) Creates a Safe and Affordable Drinking Water Fund.  Establishes 
the framework for implementation of safe drinking water solutions and provides
$130M annually from the Greenhouse Gas Reduction Fund until 2030.
 Status:  Governor’s Desk

o SB 414 (Caballero) Small Systems Water Authority Act of 2019 - Authorizes the 
creation of small system water authorities that will have the powers to absorb, 
improve and competently operate noncompliant public water systems.
 Status:  Assembly Local Government Committee

 Other Priority Bills:

o SB 1 (Atkins) CA Environmental, Public Health and Worker’s Defense Act of 2019 -
Provides state regulatory agencies the authority to enforce Obama era Clean Air Act, 
Clean Water Act, Safe Drinking Water Act and Endangered Species Act regulations 
in CA in the event federal standards in place as of January 2017 change.
 Status:  Assembly Appropriations Committee

o SB 69 (Wiener) Proposes to replace existing forestry, fishery and water quality 
regulatory processes with entirely different approaches in hope of improving 
conditions for fish upstream of the Delta and in the oceans along the CA coast.
 Status:  Assembly Appropriations Committee

o SB 307 (Roth) Water Conveyance: use of facility with unused capacity.  Requires 
additional environmental review of the Cadiz Water Project.
 Status:  Assembly Appropriations Committee 
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o AB 658 (Garcia, E.) Groundwater Recharge.
 Status:  Senate Appropriations Committee

o SB 204 (Dodd) State Water Project: contracts.
 Status:  Assembly Water, Parks and Wildlife Committee 

 Two-Year Bills:

o SB 332 (Hertzberg) Declares that the discharge of wastewater from ocean outfalls is
a waste and unreasonable use, except as provided, and requires waste water
agencies to eliminate ocean and bay discharges of treated effluent by 50% by 2030
and by 95% by 2040.

o AB 1194 (Frazier) Would increase the Delta Stewardship Council membership to
thirteen members with a majority representing Delta interests.

o AB 441 (Eggman) Groundwater storage: Beneficial Use.



INNOVATIVE FEDERAL STRATEGIES, LLC 
                            Comprehensive Government Relations 

 

511 C Street, NE • Washington, DC 20002 • 202-347-5990 • Fax 202-347-5941 

MEMORANDUM 

 

To:  Legal, Legislative, and Public Information Committee 

 

From:  Letitia White, Jean Denton, Drew Tatum, Shavenor Winters 

 

Date:  June 28, 2019 

 

Re:  June Monthly Legislative Update  

 
Status of FY20 Appropriation Bills, The House Passes Minibuses   

The House has continued to make significant progress on the fiscal year 2020 appropriations 

bills, passing 10 of the 12 measures before the end of June.  

 

Earlier this month, the House passed the first fiscal year 2020 appropriations minibus consisting 

of the Defense, Labor-HHS, State-Foreign Ops and Energy and Water Appropriations bills by a 

vote of 226 to 203. No Republicans voted for the package and 7 Democrats joined them in 

opposition. 

 

The measure now heads to the Senate. 

 

The House also voted on and passed its second fiscal year 2020 minibus appropriations package 

(H.R. 3055) including the Agriculture-FDA, Commerce-Justice-Science, Interior-Environment, 

Military Construction-VA and Transportation-HUD appropriation bills. In total, 290 

amendments were made in order for floor consideration. Among the amendments made in order, 

the following were ultimately adopted with the final bill:  

 An amendment to shift funding to oppose the Federal Bureau of Prisons’ (BOP) use of contracted 

private prison facilities for detention and immigration enforcement;  

 An amendment to bar the use of funds to enforce the Trump administration’s “zero-tolerance” 

immigration policy, which directs the Justice Department to prosecute all illegal crossings at the 

U.S.-Mexico border; and,   

 An amendment to shift $5 million within state and local law enforcement funds for targeted 

violence prevention training.  

The House passed the bill by a vote of 227 to 194. A united Republican Conference was joined 

by only one Democrat in opposing the legislation.  

 

The House also passed the fiscal year 2020 Financial Services appropriations bill (H.R. 3351). 

The $24.6 billion bill would boost funding for the Treasury and the Internal Revenue Service.  

 

The two measures that have not yet received consideration on the floor of the House include the 

Legislative Branch and Homeland Security Appropriations bills. 

 

House leadership has kept open the possibility that it will take up the Legislative Branch 

appropriations bill (H.R. 2779) soon. The legislation was originally included in the first fiscal 
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year 2020 appropriations minibus, but it was pulled over disagreements surrounding an 

automatic cost of living adjustment for Members of Congress.  

 

Speaker Nancy Pelosi (D-CA) also left the door open to consider the Homeland Security 

appropriations bill as well, but it is expected to face hurdles to receive enough votes from 

Democrats if Republicans remain united in their opposition to the appropriations bills.  

 

The House passed measures now head to the Senate, where the Senate Appropriations 

Committee continues to make slow progress as it has yet to introduce a single fiscal year 2020 

appropriations bill. Senate Appropriations Committee Chairman Richard Shelby (R-AL) has 

indicated he planned to see if a budget caps deal could be reached before his committee moved 

forward marking up appropriations measures. Since the Senate did not reach an agreement before 

the July 4th recess began, Shelby indicated the Senate would likely “deem” a topline number so 

the committee could begin markups.  
 

A table with the status of the 12 annual spending bills is included below:  

 

Spending Bill 

Approved by the 

House 

Appropriations 

Committee 

Approved by 

Senate 

Appropriations 

Committee 

Passed 

Full 

House 

Passed 

Full 

Senate 

Agriculture 6/4 n/a 6/25 n/a 

CJS 5/22 n/a 6/25 n/a 

Defense 5/21 n/a 6/19 n/a 

Energy and Water 5/21 n/a 6/19 n/a 

Financial Services 6/11 n/a 6/26 n/a 

Homeland Security 5/11 n/a n/a n/a 

Interior 5/22 n/a 6/25 n/a 

Labor/HHS 5/8 n/a 6/19 n/a 

Legislative Branch 5/9 n/a n/a n/a 

MilCon/VA 5/9 n/a 6/25 n/a 

State-Foreign Ops 5/16 n/a 6/19 n/a 

Transportation-HUD 6/4 n/a 6/25 n/a 

 
 
White House Threatens Veto of House Minibus Packages 

The White House has released several Statement of Administration Policy (SAP) announcements 

in recent weeks, which are official statements from the administration that signal the 

administration’s support or opposition of legislation before the House and Senate.  

 

The White House SAP took issue with several provisions included the House’s first passed fiscal 

year 2020 appropriations minibus consisting of the Defense, Labor-HHS, State-Foreign Ops and 

Energy and Water Appropriations. The Administration expressed concern over “problematic 

language that would prohibit the transfer and execution of funds to improve Nation’s border 

security, and that would otherwise impede immigration enforcement”, charter schools, and 

several defense and foreign operation funding streams, and issued a veto threat.  
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In addition, the White House is also threatening to veto H.R. 3055, the second minibus 

appropriations package consisting of Commerce, Justice, Science, Agriculture, Rural 

Development, Food and Drug Administration, Interior, Environment, Military Construction, 

Veterans Affairs, Transportation, and Housing and Urban Development Appropriation bills. 

 

In the SAP, the Administration contends that Democrats and the minibus are using a misguided 

framework, wherein increases to defense spending must be matched or exceeded by increases to 

non-defense spending. In addition, the Administration took issue on the “problematic provisions 

implicating key Administration priorities, including provisions that would prohibit the use of FY 

2020 or prior-year military construction funding to design, construct, or carry out projects along 

the southern border”.  

 

Within the appropriations bill that would fund the Department of Interior, the Administration is 

concerned that the bill provides no funding to support the reorganization of DOI, an initiative 

focused on making DOI more efficient and responsive to the public. The Administration strongly 

opposes efforts to block these important and bold reforms. 

 

The SAP also highlights the Administration’s opposition to the $3.6 billion provided in the bill 

for the Community Development Block Grant program, as it feels the program is not well-

targeted to the most distressed areas and has not demonstrated measurable impacts on 

communities. 

 

The SAP addresses other grievances within the minibus, including grants related to the 

California High Speed Rail Authority, and should the bill be brought to the White House as is, 

President Trump’s advisors would recommend that he veto the measure.  

 

Senate Defense Authorization Makes Changes to PFAS Regulations 
Right before the Senate adjourned for the July 4th recess, lawmakers passed their version of the 

annual National Defense Authorization Act, 2020 by a vote of 86-8. Due to do the amount of 

time it takes the Senate to dispense with amendments, only three amendments were considered to 

the legislation while it was on the floor, and only two of the amendments were adopted.  

 

Of the adopted amendments, the Senate cleared a substitute amendment that included the next of 

more than two dozen amendments offered by lawmakers. Senate leaders from both sides of the 

isle worked together to clear a package of amendments that enjoyed bipartisan support, which 

considerably reduced the amount of time it would take the Senate to consider the legislation.  

 

Included in the substitute amendment was sweeping language to address per- and polyfluoroalkyl 

substances, or PFAS. These chemical are used in nonstick coating, firefighting foams, and some 

food packaging. They are especially valuable as a protective coating because of their resistance 

to breaking down in the environment. 

 

That same resistance poses a contamination problem for drinking water supplies, particularly in 

areas near military bases where the PFAS chemical are used in firefighting foam during training 

exercise. Exposure to these chemicals has been linked to health problems such as low birth 
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weight, testicular and kidney cancer, and liver damage, plus immune system and thyroid effects, 

according to studies cited by the EPA. 

 

The amendment includes provisions that would force the EPA to set nationwide drinking water 

regulations for at least some PFAS chemicals within two years. The agency has been working on 

PFAS contamination issues for years, but hasn’t yet determined whether it will set nationwide 

standards, let alone when. 

 

If and when the agency sets these standards, every water utility in the country would have to test 

their water for the presence of PFAS chemicals and then take action if PFAS concentrations rise 

too high. 

 

Additionally, the Senate’s defense bill would add PFAS chemicals to the Environmental 

Protection Agency’s Toxics Release Inventory, which would require companies using or 

transporting these chemicals to report this activity to the agency. 

 

It would also require the U.S. Geological Survey to sample water bodies nationwide to determine 

the extent of PFAS contamination. And it would also allow the Defense Department to partner 

with civilian water utilities to clean up water contamination. 

 

The Senate ultimately didn’t adopt an amendment to the bill that would have forced the Air 

Force to reimburse utilities for the costs of PFAS clean up, a major issue in states such as New 

Mexico, which is currently suing the Air Force over aquifer contamination there. 

 

The bill also doesn’t require the EPA to designate PFAS chemicals as hazardous substances, 

which would make it easier to recover cleanup costs from the military through the federal 

Superfund process. 

 

The House Armed Services Committee approved its own version of this annual defense bill 

(H.R. 2500) several weeks ago, and it also includes some provisions that affect PFAS regulation. 

But that bill isn’t expected to come to the House floor until after the Independence Day recess. 

 

Congressional Leaders, White House Officials Fail to Reach Budget Deal 

Congressional leaders from both parties and senior White House officials emerged from a 

meeting in Speaker Nancy Pelosi’s office on Wednesday, June 19 without a deal on raising 

spending caps and the debt limit. 

 

The meeting included Speaker Pelosi, Senate Democratic Leader Chuck Schumer (D-NY), 

Senate Majority Leader Mitch McConnell (R-KY) and House Minority Leader Kevin McCarthy 

(R-CA), as well as senior lawmakers from the Senate and House Appropriations committees. 

 

Treasury Secretary Steven Mnuchin and acting White House Chief of Staff Mick Mulvaney 

represented the White House. 
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Congress and the White House have a few more months to go before the new fiscal year starts on 

October 1, but lawmakers are eager to take the prospect of another government shutdown off the 

table sooner rather than later.  

 

In a joint statement, Speaker Pelosi and Leader Schumer seemed to put the blame on the 

administration for impeding progress. "If the House and Senate could work their will without 

interference from the President, we could come to a good agreement much more quickly,” the 

statement said.  

 

If an agreement isn’t reached to raise the spending caps, an automatic sequestration of 

government funds could lower government funding levels by some 10 percent in the next fiscal 

year. Additionally, absent an agreement, the House and Senate would unlikely be able to agree to 

spending legislation, which could trigger a government shutdown or require the passage of a 

continuing resolution (CR)—putting federal spending on autopilot.  

 

Secretary Mnuchin, who attended the meeting, laid out the GOP's Plan B if no deal is reached. 

That plan would freeze current spending levels and prevent deep spending cuts from going into 

effect if no agreement is reached before the end of September. 

 

Pelosi and Schumer said they were committed to avoiding a CR but ensuring the full faith and 

credit of the U.S. government. 

 

The deadline for addressing the debt limit is expected sometime in September. Failure to act on it 

would cause the U.S. government to default on its debt, which would lead to extreme volatility in 

global financial markets. 

 

Some Republican lawmakers would prefer Secretary Mnuchin take the lead in representing the 

White House, as they see him being more amenable to a two-year spending deal that would also 

raise the debt limit.  

 

Acting Chief of Staff Mulvaney, on the other hand, is viewed as resistant to striking a two-year 

deal, which would take the prospect of another government shutdown off the table until after the 

2020 election. Mulvaney was a founding member of the conservative House Freedom Caucus 

and an outspoken critic of big budget deals that swell the federal deficit.  

 

 

U.S.-Mexico Border Strain and Immigration Takes Center Stage 

The head of U.S. Border Patrol defended using military personnel at the U.S.-Mexico border, 

saying extra resources are needed “as long as we face this crisis” of an influx of migrants. 

 

Speaking at a House Homeland Security hearing earlier this month, Border Patrol Chief Carla 

Provost said apprehensions and drug seizures at the border have become “overwhelming.” She 

said agency officers are already working 50 hours a week, and in some cases, she must ask them 

to work more in a physically and emotionally demanding role. 
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U.S. Customs and Border Protection reported 593,507 apprehensions at the border from October 

through May, including 332,981 traveling in family units. 

 

Committee Democrats led by Border Security Subcommittee Chairwoman Kathleen Rice of New 

York acknowledged the influx of migrants, but questioned agency decisions “to take trained 

border patrol agents away from their jobs that they are trained to do and have them do different 

things that independent contractors could be hired to do.” 

 

Congress has passed the Administration’s spending request to bolster resources at the U.S.-

Mexico border to address the ongoing humanitarian crisis.  

 

However, following the passage of the Senate border bill supplemental appropriation, Speaker 

Nancy Pelosi (D-CA) presented the Senate with changes by releasing an amended Senate bill 

that limits how long children can be held, enforces high standards for “influx” facilities, and 

requires immediate notification of any child deaths in U.S. custody. However, House Democrats 

failed to gain concessions from the Senate and White House on their border funding bill leaving 

the House to rely mostly on Republican votes to pass the Senate’s $4.6 billion version of the bill. 

The House passed the measure 305-102, with 176 Republicans and 129 Democrats supporting 

the measure. The Senate passed the measure 84-8 on Wednesday. 

 

Adding to the immigration policy discussions, this month the President threatened to deport 

“millions” of undocumented immigrants. However, the President called off the deportations 

hours before they were set to begin citing, a request from Democrats. He also explained via a 

tweet that he had “delayed the Illegal Immigration Removal Process (Deportation) for two weeks 

to see if the Democrats and Republicans can get together and work out a solution to the Asylum 

and Loophole problems at the Southern Border.” 

 

Prior to that, U.S. Immigration and Customs Enforcement agents had been poised to start 

attempting to act on final deportation orders for approximately 2,000 people in 10 cities. 

 
 
August Recess Under Threat 

The lack of a spending deal with fewer than 20 legislative days remaining until the August recess 

is prompting some GOP senators to discuss the possibility of cutting short the Senate’s August 

break. 

 

Senator David Perdue (R-GA), who is up for reelection next year, said he will ask Senate 

Majority Leader Mitch McConnell to consider trimming the annual recess in order to tackle 

government spending bills. 

 

The effort to shorten the recess was successful in 2018 after Perdue and other lawmakers 

sounded the alarm on a pileup of spending measures. This year, the Senate is even further behind 

schedule on its to-do list. 

 

Senators have done little legislating this year and still have on their agenda the highway 

reauthorization and the annual appropriations bills. 
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“We only have 19 working days between now and the end of July. If we don’t stay here in 

August at least some of the time, it’s hard for me to believe we’re going to get all of this 

appropriated by Sept. 30,” Perdue said, citing the end of the fiscal year. 

 

McConnell canceled much of the August recess last year after coming under pressure from 

colleagues who said the Senate needed to catch up on its backlog of work. 

 

As discussed above, the Senate Appropriations Committee hasn’t advanced any spending bills 

this year, while the House Appropriations panel has already voted on all 12 annual spending 

measures. 

 

The Senate committee last year had voted on seven of the annual spending bills by mid-June and 

all 12 by the end of June. 

 

This year’s Senate is far behind that pace largely because of a failure to reach a deal with the 

White House and Democrats in the House on budget caps. The House has moved ahead despite 

the lack of top-line fiscal numbers. 

 

The Senate has spent most of 2019 voting on Trump’s judicial and executive branch nominees. 

 
 
States Work to Block Military Funds for Border Wall 

California and New Mexico are asking a federal judge to permanently block President Trump 

from using military funds to build a border wall in those states. 

 

In a court filing, attorneys for the states asked Judge Haywood Gilliam to rule against the Trump 

administration in their efforts to build a border wall in their states, claiming that it will cause 

lasting harm to the environment and will infringe upon those states' rights. 

 

The filing notes that Gilliam found in a prior ruling that states seeking to stop Trump from using 

military funds for a border wall are likely to win their lawsuit. The motion relates to $2.5 billion 

in Department of Defense (DOD) funds that the president has tapped to build the border wall. 

 

California and New Mexico both request that this Court declare that the transfer and use of DOD 

funds toward Defendants’ proposed border wall is unlawful and unconstitutional,” the court 

document reads, calling for Gilliam to issue an injunction. 

 

Gilliam, an Obama appointee, ruled last month to grant a preliminary injunction to stop Trump 

from using some Pentagon funds for a border wall. The president declared a national emergency 

earlier this year to divert those dollars toward a border wall. 

 

Trump issued the order at the end of a record 35-day-long partial government shutdown after 

Congress refused to include his requested amount of funding for border security in a government 

spending bill. 
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Several lawsuits have been filed to challenge Trump’s authority to divert the military funds, 

arguing that only Congress has the authority to allocate federal funds. 

 

Disaster Bill Passes House and Senate, Signed by President 

The House on Monday, June 3, passed a $19.1 billion disaster relief package, finally sending 

legislation to the White House that had been repeatedly blocked by lone Republican lawmakers 

over the Memorial Day recess.  

 

The legislation was approved in a 354-58 vote. 

 

The measure includes funding for communities hit by various natural disasters across the 

country. It also includes $900 million in aid to Puerto Rico, funding that was initially opposed by 

President Trump as being too much. 

 

The measure passed the Senate in an 85-8 vote in late May. 

 

President Donald Trump on Thursday, June 6 signed a $19.1 billion disaster aid bill after delays 

stalled the measure from getting passed. 

 

 

Grijalva Asks Trump to Explain Vacancies at the Interior Department 

House Natural Resources Chairman Raul Grijalva (D-AZ) has asked President Donald Trump to 

explain why 59 percent of leadership positions at the Interior Department have yet to be filled. 

 

Among those empty slots are directors of the Bureau of Land Management, National Park 

Service, U.S. Fish and Wildlife Service, Bureau of Ocean Energy Management, and the Office of 

Surface Mining Reclamation and Enforcement. The Interior Department also still doesn’t have a 

deputy secretary or special trustee for American Indians.  

 

The White House didn’t immediately respond to a request for comment after the release of the 

June 12 letter.  

 

The administration is “abdicating its constitutional duty to nominate qualified individuals into 

these important roles, instead enlisting individuals in ‘acting capacity’ who are more loyal to a 

political agenda than the missions of the agencies and departments they should be leading,” 

Grijalva wrote. 

 

The Arizona Democrat asked Trump to send a detailed timeline of all Interior nominations that 

are either vacant or held by someone in an acting capacity. Some Interior nominees have begun 

moving through the Senate confirmation process.  

 

For example, Robert Wallace, Trump’s pick to become the assistant secretary for fish, wildlife, 

and parks, had two confirmation hearings earlier this month.  

 

Daniel Jorjani, the administration’s nominee for the department’s solicitor, and Mark Greenblatt, 

the Interior inspector general nominee, both had a Senate confirmation hearing in May. 
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Farmers Ask EPA to Curb How Water Law Affects Some Streams 

Farmers and ranchers want the Trump administration to only apply federal clean water 

protections in an upcoming rule to streams that run at least three months a year. 

 

Todd Fornstrom, president of the Wyoming Farm Bureau, made a case for a clearer definition of 

“intermittently flowing streams” in his written testimony to the Senate Environment and Public 

Works Committee June 12. The committee is examining the administration’s 2018 rewrite of the 

Obama-era rule defining the scope of the Clean Water Act over waterways.  

 

Fornstrom—who testified on behalf of the American Farm Bureau Federation—argued that a 

more precise definition was needed to provide clarity on what’s covered by the Environmental 

Protection Agency. He said the farmers and ranchers would face less federal overreach if the 

phrase “certain times of the year” in the Obama-era rule is replaced with a concrete duration of 

time of continuous surface flow, for example 90 days.  

 

The EPA and the U.S. Army Corps of Engineers are sifting through hundreds of comments to 

rewrite the 2015 regulation, which defined where Clean Water Act protections would apply. 

 

The December 2018 proposal, which the agencies expect to issue in August in final form, 

stopped short of defining intermittent streams. Instead, they described it as “surface water 

flowing continuously during certain times of a typical year.”  

 

Meanwhile, the Obama administration’s 2015 Clean Water Rule only remains in effect in about 

half the country, and is blocked in the other half, including Wyoming. 
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Recipient of the 2015 Association of California Water Agencies  
Clair A. Hill Agency Award for Excellence 

 

      Bighorn-Desert View Water Agency 
 

 
Board of Directors  
Michael McBride, President 
Judy Corl-Lorono, Vice President 
John Burkhart, Secretary 
J. Larry Coulombe, Director         
JoMarie McKenzie, Director 
     
 

Marina D West, P.G., General Manager 
                           A Public Agency 

 

The Honorable Shannon Grove                  May 6, 2019 
State Senator 16th District 
State Capitol 
Room 305 
Sacramento, CA 95814 
 
Dear Senator Grove: 
 
Subject: Top 5 Legislative & Policy Priorities for Bighorn Desert-View Water 

Agency 
 
On behalf of the Bighorn-Desert View Water Agency (BDVWA), thank you for your 
efforts to listen to our concerns.  I enjoyed recently meeting with you at your District 
Office in Yucca Valley and appreciate the time you and your staff have devoted.  As you 
requested, I would like to provide you our top five legislative and related policy priorities. 
 
While BDVWA may be classified as serving a Severely Disadvantaged Community we 
have managed to limit our debt, provided leadership to small systems through the 
Mojave Water Agency Small Water Systems Committee, while providing our residents 
reliable safe drinking water.   
 
Regretfully, recent discussions about “the human right to water” and funding solutions 
for chronically failing water systems are creating a “race to the bottom” as systems like 
ours are ignored because while classified as poor, we are well operated.  The state is in 
effect looking to “rob the poor to give to the poor.”   We are seeking to correct this by 
first recognizing that new state regulations and actions by the State Water Resources 
Control Board and State Legislature are adding to our costs without providing direct and 
immediate benefits, risking that we too could fall into non-compliance. 
 
1. Compliance Assistance Plans - Require the State Water Board to have a 
compliance assistance plan for disadvantaged communities and small water systems in 
parallel with the approval of new drinking water standards.  
 
Legislation where such amendments are warranted:  SB200 (Monning), SB669 
(Caballero), AB134 (Bloom)* 

Agency Office 
622 S. Jemez Trail 

Yucca Valley, CA 92284-1440  
 

                760/364-2315 Phone 
          760/364-3412 Fax 

 
 

www.bdvwa.org 
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Clair A. Hill Agency Award for Excellence 

 

*already includes provisions 
 
2. Streamlined State Grants – The Division of Drinking Water was transferred 
from the Department of Health to the State Water Resources Control Board in 2014, 
with hopes of improving the process of issuing state grants and loans to water agencies, 
particularly those serving disadvantaged communities.  Little improvement has been 
seen in the five years since. In fact, in 2018-19 we saw the complete collapse of the 
Fi$Cal program that is used by state agencies to issue grant contracts, administer 
grants, and process reimbursments.  The high cost (i.e. time and money) of applying for 
grants and administering state grant/loan contracts constitute a real barrier of access to 
help for disadvantaged communities around the state.  
 
Suggestion:  We hope that a state legislator and/or legislative committee will convene 
stakeholders from Disadvantaged Communities to describe, from their perspective, the 
state grant/loan process and suggestions for improvements.  
 
3. Transparency in Adoption of Drinking Water Standards - Require 
transparency in the adoption of Drinking Water Standards that disclose the cost per 
capita of reducing long-term cancer/health risks.  Currently, the State Water Resources 
Control Board grants equal urgency and consideration for safe drinking water standards 
that address immediate health impacts such as arsenic, nitrates and fluoride on par with 
those where the board is seeking to reduce long-term health risks such as chromium-6, 
PFAS, and others.  The latter could cost residents thousands of dollars over a lifetime 
without benefit to themselves, their communities, and region because such regulations 
are typically intended to reduce one cancer risk in a million over a period of decades.  
As new regulations are contemplated many disadvantaged communities are being left 
to “pick their poison” between immediate health threats from substances such as 
arsenic, and long-term risk reduction from substances such as chromium-6.   
 
New legislation may be required in 2019-20 to address this flaw in the regulatory 
process. 
 
4. Greater Representation Through Elected Officials who Represent 
Disadvantaged Communities:  Various state taskforces and committees require or 
invite representatives of disadvantaged communities to serve on panels, committees 
advisory groups and commissions.  Such exist through the California Energy 
Commission, the California Air Resources Board, and various task forces of the 
California Water Resources Control Board, the Department of Water Resources among 
other related regional entities.  The persons invited to participate are typically from non-
profit groups.  We would like to see greater emphasis on the selection of persons 
elected by the people in disadvantaged communities who serve on water boards for 
such appointments.  This may require funding assistance for travel related expenses.   
 
5. Local-Approach in Water System Needs Assessments:  The legislature 
granted the State Water Resources Control Board $3 million to conduct a small water 
systems needs assessment in 2018.  The assessment will take 12 to 18 months to 
complete.  This closely parallels the County Drought Advisory Group’s work being 
conducted through the Department of Water Resources for implementation of 
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AB1666/SB606; as well as other similar studies being conducted by the Water 
Research Foundation in partnership with the Pacific Institute and California Urban 
Water Agencies (CUWA). Such duplication will create disputes and second-guessing 
that will delay much needed assistance by both chronically failing water systems as well 
as disadvantaged communities trying to stay ahead.  This could be remedied through 
reliance on regional initiatives through the branch offices of the Division of Drinking 
Water in cooperation with local initiatives, such as the one we enjoy through the Mojave 
Water Agency.  Such local approaches will provide a more realistic assessment of 
needs of chronically failing systems as well as other disadvantaged communities 
seeking assistance for needed improvements. 
 
Legislation where such provisions are warranted: SB200 (Monning), SB669/414 
(Caballero), AB217 (E. Garcia). 
 
Once again, thank you and your staff for all the diligence you are exercising to represent 
the needs of our residents and water agency.  
 
Sincerely yours, 
 

Marina Dee West 
 
Marina West 
General Manager 
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MUTUAL EMERGENCY WATER AGREEMENT 
Between 

Bighorn-Desert View Water Agency 
And 

Hi-Desert Water District 
 

This Agreement is made and entered into this ______ day of __________, between the 
Hi-Desert Water District, Yucca Valley, CA, hereinafter designated “HDWD,” and 
Bighorn-Desert View Water Agency, hereinafter designated “BDVWA,” collectively 
designated as “Parties.” 
 

RECITALS: 
 

WHEREAS, Hi Desert Water District (HDWD) is a County Water District organized and 
operating pursuant to the provisions of the County Water District Law, California Water 
Code Sections 30,000 et. seq.; and 
 
WHEREAS, BDVWA is a public entity organized and operating pursuant to the 
provisions of the Bighorn-Desert View Water Agency Law, California Water Code 
Appendix, Sections 112-1 et. seq.; and 
 
WHEREAS, both HDWD and BDVWA have public water systems that meet all current 
requirements of the State Water Resources Control Board, Division of Drinking Water 
for safe drinking water supplied to customers; 
 
WHEREAS, both HDWD and BDVWA have an adequate safe drinking water supply to 
serve their respective services areas under normal conditions, peak season condition 
and most emergency situations;  
 
WHEREAS; both HDWD and BDVWA have a desire to cooperate with each other to 
provide to each other in case of an agreed upon emergency situation a temporary safe 
drinking water supply; 
 
NOW, THEREFORE, in consideration of the covenants and agreement hereinafter set 
forth to be kept and performed by the parties hereto, it is mutually agreed as follows: 
 
Bighorn-Desert View Water Agency Agrees: 
 

1) To sell safe drinking water to HDWD on an “as needed” basis during emergency 
conditions as provided for in Section 3 of this Agreement. 

 
Hi-Desert Water District Agrees: 
 

2) To sell safe drinking water to BDVWA on an “as needed” basis during emergency 
conditions as provided for in Section 3 of this Agreement. 

 



Both HDWD and BDVWA Agree: 

 
3) Emergency Conditions: To provide safe drinking water to one another for 

temporary emergency conditions.  Whether or not temporary emergency 
conditions exist which require the provision of emergency water supply to the 
other party will require the consent and agreement of both parties.  When 
emergency safe drinking water may be required by either HDWD or BDVWA, the 
requesting party shall contact the other party to determine if there is agreement 
as to whether an emergency exists and whether safe drinking water is available 
to provide to the requesting party.  Whether an emergency exists and, if so, to 
what extent drinking water is available on a temporary basis will be determined 
by the General Managers. Once the emergency is declared by agreement of the 
parties and it is determined that safe drinking water is available to the requesting 
party to address the emergency condition, representative of each party shall 
immediately coordinate the operations of appropriate valves, measuring devices 
and auxiliary systems to facilitate prompt delivery of safe drinking water to the 
requesting party.  Emergency safe drinking water provided under this section 
shall be provided at one-hundred (100%) of either the HDWD’s highest rate per 
one hundred cubic feet or the BDVWA’s highest rate per one hundred cubic feet, 
whichever is higher.  As used in this section, “highest rate” means the current 
first tier water rate charged to residential customers residing within the respective 
service areas of the Parties. 
 

4) The provision of supply of emergency safe drinking water to the requesting party 
may be limited by the providing party solely on its discretion, taking into account 
water supply, demands and needs of its own customers. 
 

5) The parties agree to jointly conserve safe drinking water during a declared 
regional water shortage, which may be caused by earthquake, drought, flood or 
other regional emergency condition. 
 

6) This Mutual Emergency Water Agreement can be terminated with or without 
cause by either party by giving the other party ninety (90) days written notice. 
 

Limitation of Liability and Indemnification.  ADD APPROPRIATE LANGUAGE . 
 
Term. The term shall be twenty (20) years. 
 
Signature Block……. 
 
 



Item # 8 













Item # 9 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FIFTH APPELLATE DISTRICT 

 

ANTHONY INZANA, 

 

Plaintiff and Appellant, 

 

  v. 

 

TURLOCK IRRIGATION DISTRICT BOARD 

OF DIRECTORS, 

 

Defendant and Respondent. 

 

 

F075810 

 

(Super. Ct. No. 2014325) 

 

 

OPINION 

 

 APPEAL from a judgment of the Superior Court of Stanislaus County.  

Timothy W. Salter, Judge. 

 Kronick, Moskovitz, Tiedemann & Girard and Hanspeter Walter for Plaintiff and 

Appellant. 

 Griffith & Masuda, Roger K. Masuda and David L. Hobbs for Defendant and 

Respondent. 

-ooOoo- 

  Turlock Irrigation District (TID) is an irrigation district formed and existing under 

the Irrigation District Law (Water Code, § 20500 et seq.),1 which grants irrigation 

                                              
1 Undesignated statutory references are to the Water Code. 



2. 

districts authority to “do any act necessary to furnish sufficient water in the district for 

any beneficial use.”  (§ 22075.)2  

Anthony Inzana (Inzana), a landowner in the TID, planted over 160 pistachio trees 

within an easement Inzana’s predecessor granted TID to construct a pipeline, and which 

gave TID the right of access to maintain the pipeline.  TID gave Inzana notice that he 

must remove the trees, as they violated both the easement and TID’s irrigation rule that 

prohibits certain encroachments being planted or placed within TID’s conduits or rights-

of-way.  Inzana appealed the decision to TID’s Board of Directors (Board), which upheld 

the tree removal order.  When Inzana thereafter failed to remove the trees, TID refused to 

deliver water to Inzana’s lands, which is a remedy provided TID under its irrigation rules. 

Inzana filed a petition for writ of administrative mandamus, challenging both the 

tree removal order and the cessation of his water deliveries.  The trial court denied the 

petition.  On appeal, Inzana contends (1) the trial court applied the incorrect standard of 

review, (2) the tree removal order is inconsistent with the law and lacks evidentiary 

support, and (3) TID did not have the statutory authority to enact the irrigation rules 

under which TID denied him irrigation water.  Finding no merit to Inzana’s arguments, 

we affirm.  

 

 

                                              
2 This court previously gave “a brief overview of statutory enactments enabling 

and regulating irrigation districts” in Turlock Irrigation District v. Hetrick (1999) 

71 Cal.App.4th 948, 951 (Hetrick).  In 1887, the California Legislature enacted the 

Wright Act which gave irrigation districts the power to construct and maintain irrigation 

and drainage systems.  Ten years later, the Wright-Bridgeford Act was passed, whose 

principal purpose “ ‘was to put water to agricultural use.’ ”  (Hetrick, supra, 

71 Cal.App.4th at p. 951.)  That Act was amended in 1919 to permit irrigation districts to 

engage in the generation, distribution and sale of electricity.  In 1943, a new set of 

enabling statutes known as the Irrigation District Law was enacted.  (Hetrick, supra, 

71 Cal.App.4th at p. 951.) 



3. 

FACTUAL AND PROCEDURAL BACKGROUND 

 In February 1988, the Board was granted 12.5 foot wide irrigation easements on 

three parcels of land located within Improvement District No. 103-C, known as the 

Crow-Grubb (the Crow-Grubb ID).  The parcels had different owners – James Tomlinson 

owned Assessor Parcel No. 018-058-019 (Parcel 1), which was 59.13 acres, and Inzana 

and his wife owned Assessor Parcel No. 018-058-020 (Parcel 2), which was 97.35 acres 

adjacent to Parcel 1.3  The Board accepted the grants of easements by resolution in 

March 1988, and the easements were recorded.   

 The easements granted “a right to construct, maintain, operate, and replace a 

pipeline and related structures thereon by said improvement district.”  In addition, the 

easement gave TID’s “directors, agents, employees and contractors . . . the right to 

ingress to and egress from the above described easement for the purpose of operation, 

maintaining, repairing and keeping the pipeline and related structures in operating 

condition.”4   

 Inzana and his wife purchased Parcel 1 in 2010.  Inzana subsequently removed old 

almond trees that were on the parcel, some of which he claimed existed within the 

easement, and planted approximately 2,400 young pistachio trees in their place.  About 

169 of those trees were planted along Berkeley Avenue, within the 1.2 acre easement, 

approximately three feet from the pipeline’s centerline.   

The Irrigation Rules 

In 2003, TID enacted “Irrigation Rules,” which were revised in 2005 and 2009.  

The preamble to the rules states, in part:  “These rules are established pursuant to Water 

                                              
3 The third parcel, which had different owners, is not involved in this appeal. 

4 Inzana asserted in his petition that the concrete pipeline is located approximately 

three feet underground, and is about 24 to 30 inches in diameter, and two to three inches 

thick.  Inzana further asserted the pipeline, which does not service his parcels, is a drain 

line that delivers drain water from upstream customers.  



4. 

Code Section 22257 to ensure the orderly, efficient, and equitable distribution, use and 

conservation of the water resources of the District.”  Section 2.3.1 of the rules provides: 

“No trees, vines, shrubs, corrals, fences, or any other type of encroachment shall be 

planted, or placed in, on, over, or across any District or improvement district conduit or 

any District right-of-way unless the District has given specific written approval for such 

encroachment.”  (Rule 2.3.1.)  Sections 2.3.2 and 2.3.3 give TID the right to remove, at 

the encroacher’s expense, any unauthorized encroachment or encroachments on an 

improvement district right-of-way that interfere with the operation or maintenance of that 

facility.   

Section 10.1 of the rules, entitled “Termination of District Water Delivery for 

Failure to Comply with Rules or Regulations” provides:  “Failure or refusal of any 

landowner or irrigator to comply with any of these rules or applicable regulations (“rules 

and regulations”) shall be sufficient grounds for terminating delivery of District water to 

the lands of such landowner or irrigator, and water shall not again be furnished until the 

landowner or irrigator is in full compliance with all rules and regulations.”  (Rule 10.1.)   

The Tree Removal Order 

 On January 30, 2014, Brian Borum, a TID survey right-of-way manager, sent a 

letter to Inzana which stated, in part:  “Your property located north of Service Road and 

east of Berkeley Avenue in Denair has an improvement district pipeline that runs parallel 

with Berkeley Avenue.  Recently, it was brought to my attention that new trees have been 

planted within the ID 103C Crow-Grubb pipeline right-of-way which will eventually 

cause a maintenance issue and potential pipeline damage due to the trees being planted 

too close to the pipe.”  The letter cited section 2.3 of the Irrigation Rules concerning 

encroachments, and stated that TID “does not allow any trees to be planted within twelve 

(12) feet from the center of the pipeline.”  Borum asked Inzana to relocate any trees 

closer than 12 feet from the centerline within 60 days “to avoid maintenance and 

operation problems in the future.”  According to Mike Kavarian, TID’s water distribution 
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department manager, TID was concerned about trees planted within a pipeline easement 

because the growing tree roots eventually will impact the pipeline’s integrity, causing it 

to crack, leading to flooding.   

 On July 9, 2014, Kavarian sent Inzana a “Notice and Order” demanding that 

Inzana remove the trees within the right-of-way on Parcel 1 (the tree removal order).  

Kavarian began by stating that Inzana was asked to relocate the trees in the January 2014 

letter and, “[t]o date, the trees have not been relocated nor have we heard from you.”  

Kavarian continued:  “As stewards of the improvement district we believe the tree roots 

as well as the continuous farming of this row of trees within our right-of-way will prove 

to be detrimental to this section of the Crow-Grubb ID if allowed to remain within the 

right-of-way.  Therefore, we are requesting within the next thirty (30) days the removal 

of the trees from the right-of-way.  If the trees are not removed, the District will have the 

row of trees removed and you will be billed.”  Kavarian advised Inzana that he had the 

right to appeal the decision in writing within 10 days of the date of service of the tree 

removal order.   

 Inzana’s attorney, Robert Fores, wrote TID on July 18, 2014, rejecting the request 

to remove the trees and appealing the tree removal order.  Fores stated that Inzana never 

received the January 2014 letter and asked TID to provide the basis of its claim.  Fores 

also asked to meet with TID to resolve the matter informally.  TID tolled the appeals 

process several times so TID staff could meet with Inzana and Fores to attempt to resolve 

the issue.   

 On August 22, 2014, TID Civil Engineering Department Manager Brad Koehn, 

Kavarian and TID’s attorney, Sara Lima, met with Inzana and Fores.  At the meeting, 

Fores argued TID should have noticed much earlier than January 2014 that there were 

trees encroaching on TID’s easement.  In preparation for the meeting, TID staff 

discovered that TID already had recorded easements for the Crow-Grubb pipeline signed 

by Inzana and Tomlinson in February 1988.  Lima mailed copies of the easements to 
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Fores and informed him that TID agreed to toll the appeals process to September 15, 

2014.   

 On September 26, 2014, Lima forwarded a copy of the title report TID obtained 

which showed the easement for the Crow-Grubb pipeline on Parcel 1.  Lima explained it 

was irrelevant when the trees were planted because the trees posed “a liability to the 

Improvement District facilities of which TID is a steward,” were planted in violation of 

TID’s Irrigation Rules, and encroached on TID’s recorded easement.  TID offered to 

extend the time to remove the trees to October 17, 2014, to accommodate the harvest 

season, and requested a response by September 30, 2014.   

 Lima then received a call from Fores asking TID to consider entering into an 

indemnity agreement, by which Inzana would indemnify the improvement district and 

TID for any damages the trees might cause to the pipeline.  Lima agreed to discuss the 

option with TID staff and extended the tolling date to October 17, 2014.  Lima notified 

Fores by an October 14, 2014 letter that TID staff decided it was not in TID’s best 

interest to pursue an indemnity agreement as TID “would like to prevent future problems 

from arising rather than fix problems after the fact.”  TID, however, would allow some 

flexibility in the date of removal to afford the trees the best chance of successful 

replanting.   

 On October 17, 2014, Lima received a letter from Fores, along with 

supplementary documents, in support of Inzana’s appeal of the tree removal order.  Fores 

asserted TID was estopped from requiring Inzana to remove the trees because TID knew 

he intended to plant them, but never objected to their placement in the easement.  Fores 

detailed Inzana’s claimed damages totaling $201,467.50.  Fores also asserted it would be 

“patently unfair” for TID to remove the trees before actual damage or interference 

occurred, as it was not clear TID’s rules were part of the easement and the easement did 

not prohibit Inzana from using the property as long as he did not interfere with the 

easement.  Fores proposed that either the trees remain in place, with Inzana indemnifying 
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TID for any actual damages that may occur to the pipeline, or Inzana would remove the 

trees if TID paid him the amount of claimed damages.   

 The appeal was submitted to TID’s General Manager Casey Hashimoto on 

January 21, 2015.  In denying the appeal eight days later, Hashimoto stated Inzana must 

comply with the tree removal order, and completely remove the trees from the easement, 

by March 1, 2015.  If the trees were not removed by that date, TID reserved “the 

enforcement options available under Section 10 of the Irrigation Rules, including 

termination of water deliveries and removal of the trees at your expense.”   

Inzana’s Appeal to the Board and the Board’s Decision 

 Inzana appealed Hashimoto’s decision to the Board on February 6, 2015.  In his 

written appeal, Inzana’s attorney, Fores, asserted the basis for the appeal was twofold.  

First, TID was seeking to impose rules and regulations on Inzana that were not part of the 

easement because they were not in place when the easement was granted.  Second, TID 

was estopped from unilaterally requiring Inzana to remove the trees.  Fores argued TID 

would be liable for inverse condemnation if it removed the trees without compensating 

Inzana.   

 The Board heard Inzana’s appeal on February 24, 2015.  In a power point 

presentation, TID stated the trees were planted approximately three feet from the pipeline 

and damage to the pipeline would cause serious problems.  TID had seen pipeline 

damage from tree roots and, as a result, was trying to be proactive to try to prevent such 

damage by enforcing the irrigation rules regarding encroachments.  TID asserted the 

easement granted TID the right to maintain the pipeline, and keeping the easement clear 

of trees and obstructions was a preventative maintenance measure to maintain the 

pipeline’s integrity.   

 Fores presented the appeal for Inzana.  He questioned the restriction regarding use 

of the easement and found it hard to believe TID was unaware of Inzana’s intention to 

plant the trees.  Fores felt the parties could reach a middle ground and encouraged a 
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common sense approach without causing significant impact to Inzana’s trees.  Lima 

argued Inzana was aware of the easement rules when he granted the easement to TID, the 

easement and irrigation rules state the same requirements, there was no middle ground to 

be reached since leaving the trees in place potentially could damage the pipeline, and 

Inzana must comply with the irrigation rules to receive water from TID.  After the 

hearing closed, the Board voted three to one, with one director absent, to deny the appeal.   

 On March 1, 2015, Lima wrote Fores to confirm the Board’s decision.  TID agreed 

to delay enforcement of the tree removal order until after March 20, 2015, to give Inzana 

time to move the trees.  Lima said TID staff would mark the location of the easement for 

Inzana’s convenience and TID reserved “all of the enforcement options available to it 

under the Irrigation Rules and applicable laws.”   

 On March 13, 2015, Fores advised Lima that Inzana intended to appeal the 

Board’s decision by way of a petition for writ of mandate.  Fores asked TID to agree it 

would not seek to enforce the order, or withhold water due Inzana, during the pendency 

of the court proceedings.  Four days later, Lima advised Fores that while TID staff agreed 

it would not remove the encroaching trees during the pendency of any proceeding on a 

petition for writ of mandate, it reserved the right to otherwise enforce the tree removal 

order, “including but not limited to the withholding of irrigation water in accordance with 

TID’s Irrigation Rules for service.”   

 On April 3, 2015, Kavarian sent a letter to Inzana and Fores stating that since 

Inzana refused to comply with the tree removal order, “the District hereby notifies you 

that in accordance with the Irrigation Rules, we will be placing holds” on Parcels 1 and 2, 

“and you will not be able to place irrigation water requests for those parcels.  In addition, 

the District will lock the side gate at the canal so that the gate cannot be opened.”   

The Petition for Writ of Administrative Mandamus 

 Inzana filed a verified petition for writ of administrative mandamus in superior 

court under Code of Civil Procedure section 1094.5 on April 29, 2015.  Inzana alleged he 
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was seeking an alternative writ of administrative mandamus to: (1) set aside the Board’s 

decision denying his appeal of the tree removal order; (2) enjoin the Board, and its staff 

and representatives, from refusing to provide his annual allotment of water; and 

(3) compel TID to remove the holds on Parcels 1 and 2, unlock the side gate at the canal 

without restriction so the gate can be fully opened, and allow him to receive his full 

allotment of water.   

Inzana alleged the Board had not proceeded in the manner required by law, and its 

decision was not supported by the findings and evidence, as: (1) the easement does not 

give TID the authority to require removal of the trees; (2) the Board failed to comply with 

its own rules when it removed Inzana’s water allotment without allowing him an appeal 

as provided in section 10.3 of the Irrigation Rules;5 and (3) TID was aware for three 

years prior to issuing its tree removal order that he had planted trees within the easement 

yet failed to notify him of any encroachment, and trees had been planted and grown 

within the easement since it was established in 1988.   

 Inzana filed an ex parte application for issuance of an alternative writ commanding 

the Board to set aside its decision denying his appeal or to stay the implementation of the 

decision.  In May 2015, the trial court ordered the Board to immediately remove “the 

holds” on Parcel 2 and the padlocks from the side gate, and allow immediate irrigation of 

Parcel 2, but otherwise denied the application.   

 The Board filed its answer to the petition on October 26, 2015.  The Board 

admitted it refused to provide irrigation service to Inzana’s properties due to his failure to 

                                              
5 Under section 10.3, entitled “Red Tags,” the water distribution department 

manager may immediately terminate delivery of TID water to any parcel if the landowner 

fails to comply with a prior TID notice and order; notice of an immediate termination 

must be made by a “Notice and Order with a Red Tag.”  Section 10.6.3 provides that 

when such notice is issued with a red tag and water delivery is terminated, “a written 

appeal must be filed directly with the TID Board of Directors within ten (10) calendar 

days of the date of service of such Notice and Order or the person waives all rights to a 

hearing on the matter.”   
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comply with the tree removal order, as well as the Irrigation Rules.  The Board alleged 

that while irrigation service was restored to one parcel pursuant to the trial court’s order, 

irrigation service to that parcel had since been terminated due to Inzana’s repeated 

violations of the tree removal order and Irrigation Rules.   

 TID subsequently filed a separate lawsuit against Inzana and his wife for 

declaratory and injunctive relief in Stanislaus Superior Court case No. 2018190.  The 

Inzanas filed an answer and cross-complaint, seeking a writ of mandate against the TID 

water termination order and a declaration that Rules 10.1, 10.3.1 and 10.3.2 are invalid.  

In addition, the Inzanas asserted violations of their constitutional rights.  Inzana filed a 

motion to consolidate the two cases, which the trial court partially granted.  The court 

kept each case as a distinct, separate case, with separate proceedings and judgments, but 

designated this case as the primary case, which would be heard first, and to the extent the 

court made relevant factual findings in this case, the court reserved the right to use those 

findings in the second case. 

The Statement of Decision 

 Inzana and the Board briefed the merits of the case.6  Following oral argument, the 

trial court issued a statement of decision.  The trial court rejected Inzana’s contention that 

it should conduct a de novo review of the administrative record and exercise its 

independent judgment, as Inzana did not have a fundamental vested right to place trees 

within the easement.  Accordingly, the trial court reviewed the Board’s denial of Inzana’s 

appeal for substantial evidence and found that, under the wording of the easement alone, 

substantial evidence supported the Board’s decision affirming the tree removal order.  

With respect to the cut-off of Inzana’s irrigation water, the trial court found 

section 22257 required TID to adopt rules for service to carry out its duties and allowed it 

to take steps to protect its property, and TID had a rational basis for adopting Rule 2.3.1.  

                                              
6 Inzana’s opening and reply briefs are not in the appellate record.   
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The trial court made express factual findings and the following conclusions of law: 

(1) under the 1988 easement, TID was granted the right of ingress and egress for the 

purpose of “operation, maintaining, repairing and keeping the pipeline and related 

structures in operating condition”; (2) Inzana’s planting and maintaining the pistachio 

trees three feet from the pipeline constituted an encroachment which effectively denied 

TID the right of ingress and egress; (3) TID had a rational basis for enacting Rule 2.3.1; 

(4) Inzana violated, and remains in violation of Rule 2.3.1; and (4) under Rule 10.1, TID 

properly restricted irrigation water deliveries to Inzana.  Accordingly, the trial court 

denied Inzana’s petition.  

Judgment subsequently was entered denying the petition for writ of administrative 

mandate and dissolving any prior stays or orders issued in the action.  

DISCUSSION 

I. The Tree Removal Order 

A.  Standard of Review Generally 

The writ Inzana sought below is one of administrative mandamus governed by 

Code of Civil Procedure section 1094.5, by which he asked the court to set aside the 

Board’s decision upholding the tree removal order and restore his water allotment to his 

two parcels.  The scope of the trial court’s inquiry under Code of Civil Procedure 

section 1094.5 was limited to whether the Board acted without or in excess of its 

jurisdiction, denied Inzana a fair trial, or abused its discretion in a manner that was 

prejudicial.  (Code Civ. Proc., § 1094.5, subd. (b).)  “Abuse of discretion is established if 

the agency ‘has not proceeded in the manner required by law, the order or decision is not 

supported by the findings, or the findings are not supported by the evidence.’ ”  (Clary v. 

City of Crescent City (2017) 11 Cal.App.5th 274, 284 (Clary).) 

When a petitioner contends the findings are not supported by the evidence in the 

administrative record, the standard of review in the trial court is either the substantial 

evidence or the independent judgment standard.  (Strumsky v. San Diego County 
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Employees Retirement Assn. (1974) 11 Cal.3d 28, 32.)  Under the former standard, the 

trial court will affirm the administrative decision if it is supported by substantial evidence 

from a review of the entire record, resolving all reasonable doubts in favor of the findings 

and decision.  (Committee to Save Hollywoodland Specific Plan v. City of Los 

Angeles (2008) 161 Cal.App.4th 1168, 1182.)  Under this “deferential” standard, the trial 

court presumes the correctness of the administrative ruling.  (Patterson Flying Service v. 

California Dept. of Pesticide Regulation (2008) 161 Cal.App.4th 411, 419.)7  In contrast, 

where the independent judgment standard applies, the trial court exercises its independent 

judgment on the evidence in a limited trial de novo in which the court must examine the 

administrative record for errors of law and exercise its independent judgment on the 

evidence.  (Clary, supra,11 Cal.App.5th at p. 284.) 

Where the trial court has reviewed the entire record and determined there was 

substantial evidence to support the administrative decision, the appellate court’s “scope 

of review on appeal from such a judgment is identical to that of the trial court.”  (Bixby v. 

Pierno (1971) 4 Cal.3d 130, 149 (Bixby).)  We review the administrative record to 

determine whether substantial evidence supported the agency’s findings, rather than 

limiting review to the trial court’s findings.  (San Diego County Water Authority v. 

Metropolitan Water Dist. of Southern California (2017) 12 Cal.App.5th 1124, 1145 (San 

Diego).)  “This deferential standard requires us to presume the correctness of the 

administrative ruling, as all reasonable doubts must be resolved in favor of it.”  (Ryan v. 

California Interscholastic Federation-San Diego Section (2001) 94 Cal.App.4th 1048, 

1077-1078.)  Where the trial court has applied the independent judgment standard, 

                                              
7 “For this purpose, ‘. . . substantial evidence has been defined in two ways: first, 

as evidence of “ ‘ “ponderable legal significance . . . reasonable in nature, credible, and of 

solid value” ’ ” [citation]; and second, as “ ‘relevant evidence that a reasonable mind 

might accept as adequate to support a conclusion’ ” ’ ”  (Desmond v. County of Contra 

Costa (1993) 21 Cal.App.4th 330, 335.) 
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however, “an appellate court need only review the record to determine whether the trial 

court’s findings are supported by substantial evidence.”  (Bixby, supra, 4 Cal.3d at p. 143, 

fn. 10.) 

If the evidence is undisputed and not subject to conflicting inferences, or the 

administrative decision rests on an interpretation or application of a statute or ordinance, 

a question of law is presented for our independent review.  (MHC Operating Limited 

Partnership v. City of San Jose (2003) 106 Cal.App.4th 204, 219; Stermer v. Board of 

Dental Examiners (2002) 95 Cal.App.4th 128, 132.)  We are not bound by the trial 

court’s statutory interpretation, which presents a question of law.  (San Diego, supra, 

12 Cal.App.5th at p. 1145.) 

Inzana, as the petitioner, has the burden, both in the superior court and on appeal, 

to demonstrate the Board’s decision was invalid and should be set aside, as we presume 

the Board regularly performed its official duty.  (Clary, supra,11 Cal.App.5th at p. 285.) 

B.  Whether Independent Review Standard Applied 

Here, the trial court applied the substantial evidence standard of review.  Inzana 

contends this was error.  He asserts he was entitled to the benefit of the trial court’s 

independent judgment because the Board’s decision affected a fundamental vested right.  

The trial court rejected this contention, as do we. 

“[C]ourts must decide on a case-by-case basis whether an administrative decision 

substantially affects fundamental vested rights, and there is no fixed formula which 

guarantees a predictably exact ruling in each case.  The essence of the determination is to 

protect the fundamental rights of the individual from abrogation without judicial, as 

opposed to administrative, review. . . .  In analyzing the fundamental nature of the right, 

the court manifests slighter sensitivity to the preservation of purely economic privileges.” 

(San Marcos Mobilehome Park Owners’ Assn. v. City of San Marcos (1987) 

192 Cal.App.3d 1492, 1499, citation & fn. omitted (San Marcos).)  “An inquiry must be 

made . . . as to whether the property right at issue fundamentally affects the life situation 
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of the individual, or whether it merely impacts an area of economic privilege in a less 

than fundamental manner.”  (Id. at p. 1502.)   

The right must not only be fundamental, but also vested.  Thus, the court asks 

whether the right “is possessed by, and vested in, the individual or merely sought by him.  

In the latter case, since the administrative agency must engage in the delicate task of 

determining whether the individual qualifies for the sought right, the courts have deferred 

to the administrative expertise of the agency.”  (Bixby, supra, 4 Cal.3d at p. 144, italics 

added.)  “Fundamental vested rights are often found in the context of public employment 

rights, licensing decisions, public assistance benefits and land use.”  (Saraswati v. County 

of San Diego (2011) 202 Cal.App.4th 917, 927.) 

It is far less likely that a court will conclude a right is fundamental and vested 

where the matter “affects purely economic interests.”  (JKH Enterprises, Inc. v. 

Department of Industrial Relations (2006) 142 Cal.App.4th 1046, 1060.)  Agency 

decisions that “result in restricting a property owner’s return on his property, increasing 

the cost of doing business, or reducing profits are considered impacts on economic 

interests, rather than on fundamental vested rights.”  (E.W.A.P., Inc. v. City of Los 

Angeles (1997) 56 Cal.App.4th 310, 325.)  Thus, for instance, the substantial evidence 

standard has been found to apply for review of agency decisions involving (1) the 

application of a nuisance ordinance resulting in the reduction of the hours of operation of 

an adult bookstore (id. at p. 325); (2) the required installation of a vapor recovery system 

to gasoline pumps that increased the cost of doing business (Mobil Oil Corp. v. Superior 

Court (1976) 59 Cal.App.3d 293, 305); (3) the shutdown of a fourth new oil refinery due 

to permit violations, resulting in a reduction in the company’s profits (Standard Oil Co. v. 

Feldstein (1980) 105 Cal.App.3d 590, 603-606); (4) the denial of mobilehome park 

owners’ rent increase requests under rent control laws (San Marcos, supra, 

192 Cal.App.3d at p. 1502); (5) the New Motor Vehicle Board’s decision upholding a 

manufacturer’s termination of a dealership due to alleged breaches of a dealership 
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agreement (Kawasaki Motors Corp. v. Superior Court (2000) 85 Cal.App.4th 200, 204); 

and (6) the denial of an application by an adult club featuring nude entertainment for a 

conditional use permit to sell alcohol (SP Star Enterprises, Inc. v. City of Los 

Angeles (2009) 173 Cal.App.4th 459, 470). 

Inzana argues the Board’s decision upholding the tree removal order affected his 

vested property right, namely the right to use his property for any use not precluded by 

the easement.  (See, e.g., City of Pasadena v. California-Michigan Land & Water Co. 

(1941) 17 Cal.2d 576, 579 [when an easement is founded on a grant, only those interests 

expressed in the grant, and necessarily incident thereto, pass from the fee owner; “despite 

the granting of an easement, the owner of the servient tenement may make any use of the 

land that does not interfere unreasonably with the easement”].)  Inzana asserts these 

rights are analogous to the revocation of an existing conditional use permit (CUP), which 

was found to constitute a decision substantially affecting fundamental vested rights in 

Malibu Mountains Recreation, Inc. v. County of Los Angeles (1998) 67 Cal.App.4th 359 

(Malibu Mountains). 

Malibu Mountains involved a mandamus proceeding by the property owner to 

review a decision of the Los Angeles County Board of Supervisors revoking a CUP to 

operate a tennis ranch, which was issued nearly 20 years earlier in favor of the owner’s 

predecessor in title.  (Malibu Mountains, supra, 67 Cal.App.4th at pp. 362-363.)  The 

trial court upheld the revocation, finding there was substantial evidence to support the 

decision.  (Id. at p. 366.)  The appellate court concluded the trial court applied the wrong 

standard, holding “the grant of a CUP with subsequent reliance by the permittee creates a 

fundamental vested right that subjects a revocation to judicial review under the 

independent judgment test.”  (Id. at p. 368; see id. at p. 370.) 

Here, unlike in Malibu Mountains, we are not dealing with the revocation of any 

right Inzana held.  Instead, the Board’s decision enforced TID’s right, which Inzana’s 

predecessor gave TID when granting the easement, to access the pipeline so TID could 
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operate, maintain and repair it.  As the trial court found, Inzana did not have a vested 

right to plant trees within the easement so as to interfere with TID’s right of access.  

While Inzana complains the Board’s decision resulted in a “de facto total ban on any 

farming and physical use” of his property, at most the decision resulted in restricting 

Inzana’s “return on the property, a reduction in profits, or an increase in the cost of doing 

business” for which the substantial evidence standard applied.  (Breakzone Billiards v. 

City of Torrance (2000) 81 Cal.App.4th 1205, 1244.)  Inzana remains free to use the 

portion of his property subject to the easement for general farming or any non-interfering 

purpose. 

We therefore conclude the Board’s decision upholding the tree removal order was 

not an act that substantially affected fundamental vested rights under Bixby, supra, 

4 Cal.3d 130.  Consequently, the trial court did not err in applying the substantial 

evidence standard in its review of the administrative decision.   

C.  Inzana Unreasonably Interfered With TID’s Use of the Easement 

In reviewing the Board’s decision to uphold the tree removal order, we must 

determine whether substantial evidence exists in the administrative record to support the 

decision.8  Inzana contends the Board abused its discretion in upholding the tree removal 

order because: (1) the Board relied on erroneous legal advice regarding the easement’s 

terms; (2) to the extent the Board’s decision was based on Rule 2.3.1, the Board had no 

authority to adopt that rule or impose it on him; and (3) to the extent the Board’s decision 

                                              
8 Inzana devotes a section of his opening brief to addressing whether the trial court 

erred in finding that substantial evidence supported the Board’s decision to affirm the tree 

removal order, and urges us to reverse the trial court’s finding as not supported by 

substantial evidence.  Since the trial court correctly conducted a substantial evidence 

review of the administrative record in upholding the Board’s decision, however, our 

review is the same as the trial court’s – we review the administrative record for 

substantial evidence to support the Board’s, rather than the trial court’s, decision. 
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was based on a finding that his trees unreasonably interfered with the easement, that 

finding is not supported by the evidence. 

We begin with the last contention, which depends on whether there is substantial 

evidence the trees Inzana planted within the easement unreasonably interfered with TID’s 

use of the easement, namely its right to “construct, maintain, operate, and replace a 

pipeline and related structures” and its right to ingress and egress so TID could keep “the 

pipeline and related structures in operating condition.”   

“ ‘The rights and duties between the owner of an easement and the owner of the 

servient tenement . . . are correlative.  Each is required to respect the rights of the other.  

Neither party can conduct activities or place obstructions on the property that 

unreasonably interfere with the other party’s use of the property.  In this respect, there are 

no absolute rules of conduct.  The responsibility of each party to the other and the 

“reasonableness” of use of the property depends on the nature of the easement, its method 

of creation, and the facts and circumstances surrounding the transaction.’ ”  (Dolnikov v. 

Ekizian (2013) 222 Cal.App.4th 419, 428-429 (Dolnikov).)  In this case, therefore, Inzana 

cannot take any action that would unreasonably affect TID’s ability to use the easement, 

and TID cannot use the easement in such a way as to unreasonably interfere with 

Inzana’s use of his own property. 

A servient tenement owner such as Inzana is “ ‘entitled to make all uses of the 

land that are not prohibited by the servitude and that do not interfere unreasonably with 

the uses authorized by the easement. . . . ’  [Citation.]  ‘[T]he servient owner may use his 

property in any manner not inconsistent with the easement so long as it does not 

unreasonably impede the dominant tenant in his rights.’  [Citation.]  ‘Actions that make it 

more difficult to use an easement, that interfere with the ability to maintain and repair 

improvements built for its enjoyment, or that increase the risks attendant on exercise of 

rights created by the easement are prohibited . . . unless justified by needs of the servient 

estate.  In determining whether the holder of the servient estate has unreasonably 
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interfered with exercise of an easement, the interests of the parties must be balanced to 

strike a reasonable accommodation that maximizes overall utility to the extent consistent 

with effectuating the purpose of the easement . . . and subject to any different conclusion 

based on the intent or expectations of the parties. . . .’  (Rest.3d Property, Servitudes, 

§ 4.9, com. c, p. 583, italics added.)”  (Dolnikov, supra, 222 Cal.App.4th at pp. 429-430.) 

“ ‘Whether a particular use by the servient owner of land subject to an easement is 

an unreasonable interference with the rights of the dominant owner is a question of fact 

for the trier of fact,’ whose findings are binding upon the appellate court if properly 

supported by the evidence.”  (Blackmore v. Powell (2007) 150 Cal.App.4th 1593, 1599.) 

Here, the evidence showed the trees interfered with TID’s ability to maintain and 

repair the pipeline.  The trees were planted three feet from the pipeline’s centerline and 

bordered a country road.  Photographs of the trees show that, while small, the trees would 

interfere with any trucks or equipment that might be used to maintain or repair the 

pipeline.  Although there was unimpeded access to the pipeline from the road, the trees 

blocked similar access from the other side. 

Moreover, because the trees were planted too close to the pipeline, eventually they 

would cause a maintenance issue and potentially damage the pipeline.  Kavarian 

explained that when trees are planted within a pipeline easement, growing tree roots 

eventually will impact the pipeline’s integrity, causing it to crack, leading to flooding.  

As stated in TID’s power point presentation, TID had seen pipeline damage from tree 

roots, damage to this pipeline would cause serious problems, and keeping the easement 

clear of trees and obstructions was a preventative maintenance measure intended to 

maintain the pipeline’s integrity. 

Inzana points out there is no evidence the trees actually damaged the pipeline or 

interfered with TID’s ability to access or maintain it.  While it is true there is no evidence 

the trees actually prevented TID from being able to access the pipeline, it can be inferred 

from the trees’ position that they would prevent such access.  Although the trees had not 
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caused any actual damage, leaving them in place interfered with TID’s ability to limit 

damage caused by tree roots.  Inzana asserts whether the trees would eventually damage 

the pipeline is “conjecture and surmise,” as there is no evidence a pistachio tree, or any 

other type of tree, had ever damaged a pipeline like this one, or how often such damage 

had occurred.  But such evidence was unnecessary, as TID’s water distribution 

department manager stated that growing tree roots eventually will cause a pipeline to 

crack and will lead to flooding, and, as TID stated in its power point presentation, TID 

had seen pipeline damage from tree roots, and damage to this pipeline would cause 

serious problems.  This was sufficient to establish the potential for problems should the 

trees remain in place. 

Inzana contends the Board never balanced the parties’ interest so as to “strike a 

reasonable accommodation that maximizes overall utility to the extent consistent with 

effectuating the purpose of the easement,” as stated in Dolnikov, supra, 222 Cal.App.4th 

at pp. 429-430.  The Board was presented with two options: (1) reach a middle ground 

which would not significantly impact the trees, presumably by entering into an indemnity 

agreement, as Inzana’s attorney argued; or (2) remove the trees because they would 

potentially damage the pipeline and interfere with TID’s access, as TID’s attorney 

argued.  In upholding the tree removal order, the Board impliedly engaged in the 

balancing Inzana now asserts it was required to do and determined a middle ground could 

not be reached, as the trees unreasonably interfered with TID’s rights under the easement.  

It simply was not possible to reach a middle ground when the trees interfered with TID’s 

right to ingress and egress, as well as its right to maintain the pipeline.  While Inzana 

complains it is inequitable and unreasonable to deprive him of the use and benefit of his 

land merely to be proactive, Inzana’s predecessor (and Inzana himself when he granted 

the same easement on Parcel 2) relinquished the right to complain when he granted the 

easement.   
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There is no merit to Inzana’s argument the Board abused its discretion because it 

relied on erroneous legal advice regarding the easement’s terms.  Inzana asserts Lima 

misstated its terms when she told the Board at the hearing on his appeal that “the 

easement rules and the irrigation rules . . . state the same requirements,” and “Inzana and 

two other landowners were granted the easement in 1988 which states the customer is to 

‘keep the easement clear of trees and obstructions as a preventative maintenance measure 

to maintain the integrity of the pipeline,’ ” as the easement does not contain express 

language prohibiting the planting of trees.9  Citing to TID’s power point presentation 

which stated that “[b]ecause the trees are planted in violation of both the Recorded 

Easement and the Irrigation Rule, staff recommends that this appeal be denied,” he states 

the record shows this erroneous interpretation of the easement formed part of the basis for 

TID staff’s recommendation to the Board.  Even so, there is nothing to suggest the Board 

employed faulty reasoning in reaching its decision.  It is enough that the Board’s decision 

is supported by substantial evidence. 

In sum, substantial evidence supports a finding that the trees unreasonably 

interfered with TID’s rights to ingress and egress, as well as its right to maintain the 

pipeline.  On this basis alone, the Board’s decision must be upheld.10   

                                              
9 The full text of Lima’s argument in the minutes of the Board’s February 24, 

2015 meeting reads: “TID’s Assistant General Counsel Sara Lima stated Mr. Inzana was 

aware of the easement rules when he granted the easement to the District as it would have 

been on the title report.  Though the easement rules and the irrigation rules are separate, 

they state the same requirements.  Mr. Inzana and two other landowners were granted the 

easement in 1988 which states the customer is to ‘keep the easement clear of trees and 

obstructions as a preventative maintenance measure to maintain the integrity of the 

pipeline.’  Ms. Lima went on to say there is no middle ground to be reached since leaving 

the trees in place can potentially damage the pipeline and Mr. Inzana must comply with 

the irrigation rules to receive water from the District.”   

10 Accordingly, we do not address, for purposes of reviewing the Board’s decision 

upholding the tree removal order, Inzana’s contention that the Board could not base its 

decision on a violation of Rule 2.3.1. 
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II. The Termination of Water Deliveries 

Following the Board’s decision to uphold the tree removal order, TID ceased 

delivering water to Inzana’s two parcels under Rules 2.3.1 and 10.1.  Inzana contends 

TID did not have statutory authority to do so and seeks to invalidate Rules 2.3.1 and 

10.1.11 

 TID established the Irrigation Rules pursuant to section 22257, which provides, in 

pertinent part, that “[e]ach district shall establish equitable rules for the distribution and 

use of water, which shall be printed in convenient form for distribution in the district.”12  

The Irrigation Rules, like any agency action, come to the court presumptively valid.  

(Association of California Insurance Companies v. Jones (2017) 2 Cal.5th 376, 389 

                                              
11 In his petition, Inzana stated he was seeking a petition for writ of administrative 

mandamus under Code of Civil Procedure section 1094.5, which is the avenue for 

reviewing an administrative order or decision made as a result of an administrative 

hearing.  (Code Civ. Proc., § 1094.5, subd. (a).)  The decision to cut off Inzana’s water, 

however, was not made as a result of an administrative hearing.  Instead, in challenging 

TID’s decision to cease water deliveries, it appears Inzana is seeking a writ of mandate 

pursuant to Code of Civil Procedure section 1085, which is the avenue for compelling a 

public official to perform an official act required by law.  (Common Cause v. Board of 

Supervisors (1989) 49 Cal.3d 432, 442.)  We find it unnecessary to decide the appropriate 

avenue, however, because it does not affect our analysis. 

12 Section 22257 provides in its entirety:  “Each district shall establish equitable 

rules for the distribution and use of water, which shall be printed in convenient form for 

distribution in the district. A district may refuse to deliver water through a ditch which is 

not clean or not in suitable condition to prevent waste of water and may determine 

through which of two or more available ditches it will deliver water.  [¶]  A district may 

close a defective gate in a community water distribution system used for irrigation 

purposes and may refuse to deliver water through the defective gate if the landowner fails 

to repair the gate or outlet to the satisfaction of the district within a reasonable time after 

receipt of notice from the board through its authorized water superintendent, manager or 

ditch tender to repair the gate or outlet.  Rules and regulations adopted pursuant to this 

section may include, with respect to land for which there is no existing system for the 

application of water for the irrigation thereof, the limitation of the use of water for 

irrigation furnished by the district to an overhead sprinkling system where such method 

of irrigation will conserve water and prevent excess seepage or the creation of drainage 

problems.” 
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(Jones).)  Inzana contends Rules 2.3.1 and 10.1 fall outside the lawmaking authority the 

Legislature delegated to TID and conflict with the Irrigation District Law. 

 “These contentions implicate interpretation of the relevant statutes, which is a 

question of law on which this court exercises independent judgment.  (Jones, supra, 

2 Cal.5th at pp. 389-390.)  “In exercising our ultimate responsibility to construe the 

statutory scheme, however, we ‘ “ ‘accord[] great weight and respect’ ” ’ to the 

administrative agency’s construction.”  (Id. at p. 390.)  The weight we accord the 

agency’s construction, however, depends on certain factors:  (1) those relating to the 

agency’s technical knowledge and expertise, which suggest the agency has a comparative 

interpretive advantage over a court; and (2) those relating to the care with which the 

interpretation was promulgated, which suggests the agency’s interpretation is likely to be 

correct.  (Ibid.)  With these factors in mind, we retain ultimate responsibility to decide 

whether the rules fall within TID’s discretionary rulemaking power.  (Ibid.; Association 

for Retarded Citizens v. Department of Developmental Services (1985) 38 Cal.3d 384, 

391 (ARC).) 

A.  Whether the Rules Exceeded the Authority Legislature Granted TID 

“It is well established that ‘an irrigation district has only those powers granted to it 

under the enabling legislation.’ ”  (Consolidated Irrigation District v. City of Selma 

(2012) 204 Cal.App.4th 187, 203; see Imperial Irrigation District v. State Water 

Resources Control Bd. (1990) 225 Cal.App.3d 548, 567 [“ ‘[T]he powers of public 

[agencies] are derived from the statutes which create them and define their functions.’ 

”].)  The legislation defining the powers and purposes of irrigation districts is set forth in 

part 5 of division 11 of the Water Code.  Irrigation districts may do any act “necessary to 

furnish sufficient water in the district for any beneficial use” and “put to any beneficial 

use any water under its control” (§§ 22075, 22076), and have “the power generally to 

perform all acts necessary to carry out fully” the Irrigation District Law (§ 22225).  In 

addition to the powers expressly given, an irrigation district has such implied powers as 
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are necessary to carry out the main purposes of the Irrigation District Law or the 

irrigation district.  (Stimson v. Alessandro Irrigation Dist. (1902) 135 Cal. 389, 393; 

Bottoms v. Madera Irrigation District (1925) 74 Cal.App. 681, 702 (Bottoms).)13   

“Administrative action that is not authorized by, or is inconsistent with, acts of the 

Legislature is void.”  (ARC, supra, 38 Cal.3d at p. 391.)  An agency’s rulemaking 

authority “is circumscribed by the substantive provisions of the law governing the 

agency. . . .  [R]egulations that alter or amend the statute or enlarge or impair its scope 

are void.”  (Physicians & Surgeons Laboratories, Inc. v. Department of Health Services 

(1992) 6 Cal.App.4th 968, 982.) 

The Legislature conferred broad authority on TID to “establish equitable rules for 

the distribution and use of water,” and to “make such reasonable regulations to secure 

distribution of water in accordance with determined rights as may be needed.”  

(§§ 22257, 22085.)  The issue here is whether the rules prohibiting any encroachment on 

TID conduits or rights-of-way (Rule 2.3.1), and allowing TID to terminate water delivery 

for failure to comply with such a rule (Rule 10.1), fall within TID’s express or implied 

powers. 

The purpose of the rule prohibiting encroachments on TID’s conduits and rights-

of-way is to prevent damage to conveyance facilities, and ensure TID has access to them, 

so water can be distributed without interruption.  While, as Inzana points out, Rule 2.3.1 

does not directly involve the distribution and use of water, the rule allows TID to carry on 

those activities by protecting its facilities.  This is in consonance with TID’s power to 

execute the various provisions of the Irrigation District Law “for the preservation of the 

District, for the protection of its properties, and for the distribution of water to the 

                                              
13 The term “necessary” in this context has been interpreted as meaning what “is 

convenient, useful or appropriate to accomplish the purposes of the district,” which is 

“within the sound discretion of its governing authority.”  (25 Ops.Cal.Atty.Gen. 164, 

165-166.) 
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irrigable lands within the boundaries of the District.”  (Bottoms, supra, 74 Cal.App. at 

p. 701; see Crawford v. Imperial Irrigation Dist. (1927) 200 Cal. 318, 329 [under the 

irrigation law, the prime object and purpose of the irrigation district is to provide water 

for the use of its inhabitants and landowners; the law also confers “broad and 

comprehensive” powers on “the board of directors in order to enable them to accomplish 

this purpose”].) 

We disagree with Inzana’s contention that Rule 2.3.1 exceeded TID’s rulemaking 

authority because it is directly contrary to section 22438.14  That section grants an 

irrigation district which owns an easement for an open canal or other water conveyance 

facility that has no specified width a secondary easement15 on each side of the canal or 

                                              
14 Section 22438 partly provides as follows: 

 “(a) A district which is the owner of an easement for an open canal or other water 

conveyance facility for the transportation of water across lands not owned by the district, 

other than an easement evidenced by a written grant or judgment providing a legal 

description of the easement, has a secondary easement on each side of the open canal or 

other water conveyance facility for the maintenance, repair, cleaning, operation, and 

control of the open canal or other water conveyance facility. . . .  The duration of the 

secondary easement shall be for as long as the district . . . continues to own the open 

canal or other water conveyance facility easement regardless of what use has or has not 

been made of the secondary easement. 

“(b) The owner . . . of the land upon which a secondary easement is located may 

use the surface of the land upon which the secondary easement is located for his or her 

own purposes to the extent that use does not unreasonably interfere with the district’s 

ownership or use of the secondary easement or the open canal or other water conveyance 

facility easement.  Any encroachment or obstruction placed or permitted upon the 

secondary easement by the owner . . . which unreasonably interferes with the secondary 

easement or the open canal or other water conveyance facility easement may be removed 

by the district at the owner’s . . . expense, or by legal action filed by the district.” 

15 Secondary easements, which are included in every easement, give the dominant 

owner “ ‘the right to do such things as are necessary for the full enjoyment of the 

easement itself.’ ”  (Dolnikov, supra, 222 Cal.App.4th at p. 428.)  Under the rule of 

reason, a dominant owner is allowed to exercise secondary easement rights “ ‘so long as 

the owner thereof uses reasonable care and does not increase the burden on or go beyond 



25. 

facility.  (§ 22438, subd. (a).)  The statute permits the landowner to use the surface of the 

land for the owner’s own purposes to the extent that use does not unreasonably interfere 

with the district’s ownership or use of the secondary easement, canal or facility, and 

allows the district to remove any encroachment which unreasonably interferes at the 

owner’s expense or by legal action.  (§ 22438, subd. (b).) 

Inzana contends Rule 2.3.1 is directly contrary to section 22438 because the 

statute only prohibits use of the land that unreasonably interferes with the district’s use of 

the secondary easement, while the rule purports to prohibit all encroachments on TID’s 

conduits and rights-of-way regardless of whether the encroachment interferes with TID’s 

use.  This argument assumes, however, that the encroachments listed in Rule 2.3.1, 

namely “trees, vines, shrubs, corrals, fences, or other types of encroachments,” do not 

unreasonably interfere with TID’s use of its conduits or rights-of-way.  It is apparent that 

the items on this list are the types of encroachments that would unreasonably interfere 

with TID’s conduits and rights-of-way, as they would prevent TID easy access and ability 

to maintain the conduits and rights-of-way.  For that reason, the rule is not contrary to the 

statute.16 

TID also has the authority to promulgate a rule allowing it to terminate water 

deliveries for violations of its “equitable rules for the distribution and use of water.”  

(§ 22257.)  An irrigation district’s ability to enforce its rules by terminating water 

deliveries is a tool in providing for the orderly distribution of irrigation water, and there is 

nothing inequitable in refusing to deliver water to landowners who refuse to comply with 

                                                                                                                                                  

the boundaries of the servient tenement, or make any material changes therein.’ ”  (Id. at 

p. 429.) 

16 For this reason, Inzana’s argument that Rule 2.3.1 imposed a greater burden on 

Parcel 1, as the servient tenement, than that imposed by the easement fails.  Since the 

encroachments listed in Rule 2.3.1 naturally are ones that would unreasonably interfere 

with TID’s use of the conduits and rights-of-way, they do not place a greater burden on 

Inzana’s parcel than the easement itself. 
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the irrigation district’s rules.  To hold otherwise would require an irrigation district to 

bring an enforcement action whenever a landowner refuses to comply with one of the 

district’s rules.   

Inzana contends the grant of rulemaking authority should be construed more 

narrowly.  He claims he has a protectable right to delivery of a share of TID’s available 

irrigation water, which TID has a mandatory duty to serve him, as section 2225017 

requires irrigation districts to deliver a specific share of irrigation water to their 

landowners, which a landowner has a right to assign as provided in section 22251.18  In 

support of his claimed vested right to irrigation water, he cites dicta in cases such as 

Jenison v. Redfield (1906) 149 Cal. 500, 503, in which our Supreme Court stated that a 

landowner has a “right” to the use of the water acquired by the district, and Merchants’ 

National Bank of San Diego v. Escondido Irrigation District (1904) 144 Cal. 329, 334, in 

which the Court explained the irrigation district holds the district’s property in trust and 

the beneficiaries are the landowners, in whom is “vested” the “right to the several use of 

a definite proportion” of the district’s water.  

Inzana further asserts Rule 10.1,19 which allows TID to terminate water deliveries 

to a landowner who violates the Irrigation Rules, is contrary to section 22250 and related 

provisions of the Irrigation District Law, which establish and identify only a few limited 

exceptions to a landowner’s right to receive irrigation water and give TID authority to 

                                              
17 Section 22250 provides: “All water distributed by districts for irrigation 

purposes shall except when otherwise provided in this article be apportioned ratably to 

each landowner upon the basis of the ratio which the last assessment against his land for 

district purposes bears to the whole sum assessed in the district for district purposes.” 

18 Section 22251 provides:  “Any landowner may assign for use within the district 

his right to the whole or any portion of the water apportioned to him pursuant to 

Section 22250.” 

19 See page 4 for text of rule. 
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withhold irrigation water deliveries from its landowners.20  He points out that section 

22257 identifies particular circumstances when an irrigation district may refuse to deliver 

water, none of which apply to the easement dispute in this case.  Based on his protected 

right to water and the Legislature’s express exceptions to the exercise of that right, Inzana 

reasons the Legislature intended to limit the circumstances when an irrigation district 

may refuse water deliveries to its landowners to only those identified by statute.  In 

essence, Inzana is arguing the Legislature reserved to itself the power to determine when 

an irrigation district may refuse to deliver water to one of its landowners.  In Inzana’s 

view, Rule 10.1 represents an unlawful expansion of TID’s power by purporting to reach 

conduct not otherwise prohibited by the Legislature. 

The contrast Inzana presents, however, is incomplete.  While the Legislature did 

list certain situations when an irrigation district may refuse to deliver water, it would be 

wrong to conclude TID was thereby deprived of authority to expand that list, as long as it 

related to the powers granted to it.  “Where, as here, the Legislature uses open-ended 

language that implicates policy choices of the sort the agency is empowered to make, a 

court may find the Legislature delegated the task of interpreting or elaborating on the 

statutory text to the administrative agency.”  (Jones, supra, 2 Cal.5th at p. 393.)  The 

Legislature in the instant case used such open-ended language when it directed irrigation 

districts to “establish equitable rules for the distribution and use of water.”  (§ 22257.)  

                                              
20 These circumstances include: (1) water shortages (§ 22252.1); (2) when water 

supplies are limited, certain districts “may establish annual water requirements” for each 

type of crop grown in the district and may refuse to deliver water to the landowners who 

fail to adhere to these limits (§ 22252.3); (3) regulating the amount of water to be used to 

irrigate crops to prevent excess seepage or requiring the construction of adequate 

drainage facilities as a condition precedent to the delivery of water (§ 22255); and 

(4) when the district holds title to the land “by virtue of collector’s deeds to the district” 

or the district “has an outstanding unredeemed certificate of sale for the nonpayment of a 

district assessment” (§ 22256).  
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As such, the Legislature left it to the irrigation districts themselves to enact rules, such as 

Rules 2.3.1 and 10.1, that relate to the power the Legislature gave them. 

In sum, Rules 2.3.1 and 10.1 did not exceed the authority the Legislature granted 

TID. 

B.  Whether the Rules are Consistent with the Irrigation District Law 

Having concluded Rules 2.3.1 and 10.1 fit within the lawmaking authority 

delegated by the Legislature, we now consider whether they are “ ‘consistent and not in 

conflict with’ ” Irrigation District Law and “ ‘reasonably necessary to effectuate the 

purpose of the statute.’ ”  (Jones, supra, 2 Cal.5th at p. 396, citing Gov. Code, 

§ 11342.2.) 

There are two categories of administrative rules that require different degrees of 

deference by the courts – quasi-legislative and interpretative.  (Yamaha Corp. of 

America v. State Board of Equalization (1998) 19 Cal.4th 1, 10 (Yamaha).)  “Quasi-

legislative rules represent ‘an authentic form of substantive lawmaking’ in which the 

Legislature has delegated to the agency a portion of its lawmaking power.  [Citations.]  

Because such rules ‘have the dignity of statutes,’ a court’s review of their validity is 

narrow: ‘If satisfied that the rule in question lay within the lawmaking authority 

delegated by the Legislature, and that it is reasonably necessary to implement the purpose 

of the statute, judicial review is at an end.’ ”  (Jones, supra, 2 Cal.5th at pp. 396-397, 

citing Yamaha, supra, 19 Cal.4th at pp. 10–11.)  In determining whether the rule is 

reasonably necessary to effectuate the statute’s purpose, the court’s inquiry is confined to 

whether the rule is arbitrary, capricious, or without rational basis.  (Yamaha, supra, 

19 Cal.4th at p. 11 & fn. 4.) 

An interpretative rule, however, is devoid of any quasi-legislative authority and 

represents the agency’s understanding of the statute’s meaning and effect.  (Jones, supra, 

2 Cal.5th at p. 397.)  A court reviewing the validity of an interpretative rule must 

consider not only whether the rule is within the scope of the authority conferred and 
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reasonably necessary to effectuate the statute’s purpose, but also whether the 

administrative interpretation is a proper construction of the statute.  (Ibid.)  “In answering 

the latter question, the standard of review ‘ “is one in which the judiciary, although taking 

ultimate responsibility for the construction of the statute, accords great weight and 

respect to the administrative construction.” ’ ”  (Ibid.) 

Here, Rules 2.3.1 and 10.1 are quasi-legislative rules, as TID adopted them 

pursuant to the Legislature’s delegation of its lawmaking power.  Therefore, we must 

determine whether these rules are reasonably necessary to effectuate the purpose of the 

Irrigation District Law, i.e. are they arbitrary, capricious, or without rational basis.  We 

cannot say there is not a rational basis for either rule.   

Rule 2.3.1 is designed to protect TID’s right of ingress and egress so it can 

maintain its facilities, as well as to protect those facilities from damage caused by 

encroachments such as trees.  As TID asserts, this rule is paramount for TID to be able to 

transport water district-wide.  Such a rule is reasonably necessary to carry out the purpose 

of the Irrigation District Law, namely to protect TID’s property and thereby ensure the 

equitable distribution of water.  The ability to enforce irrigation rules, such as by 

terminating water deliveries, is also reasonably necessary to carry out this purpose.  An 

irrigation district must have the ability to exercise its inherent discretion in applying rules 

for the safe and orderly distribution of services, and the protection of district irrigation 

and drainage infrastructure, by the only readily-available means, namely withholding 

such services, as opposed to filing a lawsuit for every violation.  As such, Rule 10.1 does 

as much to provide for the orderly distribution of water as a rule governing the allocation 

of water.  

Finally, Inzana contends TID abused its discretion when it denied him irrigation 

water because TID should have employed a less drastic remedy in response to the 

easement dispute, such as simply removing the trees itself or seeking a court order to do 

so, as provided for in section 22438.  Inzana, however, ignores that he was the one who 
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asked TID to refrain from removing the trees or withholding water during the pendency 

of these proceedings.  TID agreed to not exercise self-help, but reserved its right to 

otherwise enforce the tree removal order, including withholding irrigation water in 

compliance with the Irrigation Rules.  Moreover, section 22438 does not apply here, 

where the grant of easement provided a legal description of the easement.  For these 

reasons, and because an irrigation district may refuse to deliver irrigation water to a 

landowner not complying with its rules of service, TID did not abuse its discretion in 

withholding Inzana’s irrigation water. 

DISPOSITION 

The judgment is affirmed.  Costs on appeal are awarded to respondent. 
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BIGHORN-DESERT VIEW WATER AGENCY 
Our Mission - “To provide a high quality supply of water and reliable service to all 

customers at a fair and reasonable rate.” 

Planning/Legislative/Engineering Grant & Security 
Standing Committee Meeting Minutes 

Committee Members: Vice President Corl-Lorono & Secretary Burkhart 
 
BOARD MEETING OFFICE                                                                                            April 16, 2019                        
1720 N. CHEROKEE TR.                                                                                                   Time – 9:15 A.M. 
LANDERS, CALIFORNIA 92285 
 
Call to Order 
Vice President Corl-Lorono called the meeting to order at 9:20 A.M. 
 
Pledge of Allegiance 
Led by Seth Kish 
 
Roll Call 
Directors:  Judy Corl-Lorono   
   John R. Burkhart  
    
Staff:   Seth Kish 
   Marina West – VIA TELECONFERENCE 
Approval of the Agenda 
Secretary Burkhart and Vice President Corl-Lorono approved the agenda as presented. 
 
Conference Call with Mojave Water Agency’s Legal/Legislative and Public Information 
Committee 
Committee participated via teleconference for an update by the State Advocate of Issues at the 
State Level, as well as an update by the Federal Advocate of Issues at the Federal Level.  
 

Committee adjourned for short recess at 9:22 AM 
 

Committee reconvenes at 9:27 AM 
 
Public comment: None 
 
CA Water Systems Alliance Update 
General Manger West was called via teleconference to update the Committee regarding the 
California Water Systems Alliance. 
 
Public comment: None  
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Consent Items 
 

a. Regular PLEGS Committee Meeting Minutes, February 19, 2019 
 
Public comment: None 
 
Vice President Corl-Lorono and Secretary Burkhart approved the minutes as presented.  
 
Public Comment Period 
 
No public comment. 
 
Verbal Reports 
 
Vice President Corl-Lorono gave a report on her attendance to Sacramento for California Water 
Systems Alliance.  
 
Adjournment – Vice President Corl-Lorono adjourned the meeting at 10:30 AM 
 
 
 

       Approved by: 
 
 

                            ____________________________________ 
Vice President Corl-Lorono, Committee Chair 
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